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THE THEORY AND APPLICATION OF EQUAL PROTECTION:
DEVELOPMENTS IN THE RIGHT TO COUNSEL
Eric Wolf*
1.

Introduction

Surprising, perhaps, to some, but apparently true: economic inequality itself, as distinguished from
absolute poverty, tends to increase the rates of crime and social unrest. James Madison asserted as much
in Federalist 10, writing that “the various and unequal distribution of property” is “the most common
and durable source” of conflict,1 and modern social science supports the idea. Inequality is correlated
most strongly with homicide, but also with rape, child abuse, robbery, and various other crimes and social
ills.2
Unsurprisingly, the level of economic inequality in the United States is by any measure extreme. A few
comparisons from the data will suffice to make the point. 3 Our current degree of inequality has few
historical precedents. In the 1920s, the heart of the laissez-faire Lochner era, the richest 10% of the
country by income earned on average 43.6% of the total; in 2007, the top 10% earned over 49% (and
they would have had an even larger share if capital gains were included). 4 Even the Roman Empire—a
civilization that relied on slave labor—seems to have been more egalitarian than the United States
* B.A. (Amherst College), M.Phil. (Cambridge), Ph.D. (Wisconsin-Madison, Philosophy), J.D. (William Mitchell).
Project attorney, Robins, Kaplan, Miller & Ciresi. Email: 2eswolf [at] gmail [dot] com. This paper could not have been
written without the generous assistance of many friends and colleagues. Prof. Peter Knapp provided impetus for the
project at crucial junctures, always with characteristic good humor, and I thank him for his help. I also thank Brynn Bauer
and Jennifer Thomas, former editors of this Journal, for their encouragement and patience, and the current editors, Ann
Gemmell and Jessica Miller, and their staff for their dedication to an unwieldy manuscript. David C. Williams made time
during a busy period to read an earlier version of this paper and to offer numerous acute suggestions. I am indebted to
Bradford S. Delapena, who, as Special Assistant Public Defender in St. Paul, MN, was instrumental in arguing Morris v.
State and the CHIPS cases discussed in this paper. He introduced me to those cases and provided important documents
and comments, although he does not necessarily agree with the use to which I have put them.
1

The Federalist No. 10, at 124 (James Madison) (Isaac Kramnick ed., 1987).

2

Kate Pickett & Richard Wilkinson, The Spirit Level: Why greater equality makes societies stronger 129–44 (2009).

3

For more data and discussion, see Larry Bartels, Unequal Democracy: The political economy of the new guilded age
(2008); Jacob S. Hacker & Paul Pierson, Winner-Take-All Politics: How Washington made the rich richer-and turned its
back on the middle class (2010); Lisa Keister, Getting Rich: America’s New Rich and How They Got That Way (2005);
Douglas S. Massey, Categorically Unequal: The American stratification system (2007). For a more specialized economic
survey, see Edward N. Wolff, Recent Trends in Household Wealth in the United States: Rising Debt and the Middle-Class
Squeeze (Levy Econ. Inst. of Bard Coll., Working Paper No. 502, Jun. 2007), available at
http://www.levyinstitute.org/pubs/wp_589.pdf. Inequality is not just a matter of income or wealth, of course, but extends
for example to health and life expectancy. Health inequality in the U.S. is greater than in other advanced economies, and is
increasing: while life expectancy continues to rise over all in the U.S., some regions of the country are experiencing an
absolute decline in life expectancy. See Sandeep Kulkarni et al., Falling Behind: Life Expectancy in U.S. Counties from
2000 to 2007 in an International Context, Population Health Metrics, Jun. 15, 2011,
http://www.pophealthmetrics.com/content/9/1/16.
4

Thomas Piketty & Emmanuel Saez, Income Inequality in the United States, 1913–1998, CXVIII, Q. J. of Econ. 1,1–39.
(Feb. 2003). Updated data available Anthony Atkinson, Thomas Piketty & Emannuel Saez, Top Incomes in the Long Run
of History, XLIX, J. of Econ. Literature 49:1 3, 3–71 (Mar. 2011), available at http://elsa.berkeley.edu/~saez/.
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today.5For a current international comparison, the richest 10% of Japanese own 39% of their country’s
wealth, while the richest 10% of Americans own 70% of their country’s wealth.6 The impact of this
inequality on people’s lives is not softened by America’s unequaled social mobility, because that mobility
is now largely a myth:7 Americans who live in poverty are less likely to escape it than are similarly
disadvantaged citizens of many European countries, including the supposedly class-ridden UK.8 A child
born in the U.S. into the poorest wealth quintile is almost twice as likely to remain there as to rise into
the next highest quintile,9 while Americans from families in the highest quintile are similarly unlikely to
escape the circumstances of their birth.10
The relation between economic inequality and crime is not, however, just that of a cause to its direct
effect. There are other plausible paths by which economic inequality, by increasing the crime rate, can
spread its influence through the criminal justice system in ways that further increase inequality, causing
more crime, causing still more inequality, and so on, generating a downward spiral that drives rich and
poor farther apart. We have seen that inequality tends to increase the crime rate, and a higher crime rate
will tend to increase the number of people sentenced to incarceration and other kinds of punishment. But
the crime rate is only one factor influencing trends in punishment; indeed, one study found that higher
crime rates explained only 12% of the increase in the number of state prisoners in the U.S. between 1980
and 1996.11Inequality can also lead to more punishment in less direct ways.
Another way in which inequality can result in increased punishment is by placing greater demands on
the already over-burdened and slow to adapt public-defender system: more crime may lead to indigent
populations receiving a lower quality of representation and, consequently, higher rates of conviction and
longer sentences. 12Additionally, there is evidence that more unequal societies tend to be more punitive,
subjecting criminals to longer and harsher sentences.13 Plausibly, then, economic inequality can increase
both the rate of crime and the severity of the sentence for any given crime.
5

Walter Scheidel & Steven J. Friesen, The Size of the Economy and the Distribution of Income in the Roman Empire, J.
Roman Studies, Nov. 2009, at 61.

6

Sam Pizzigati, Deeply Unequal World, Institute for Policy Studies, Dec. 20, 2006,
www.fpif.org/articles/deeply_unequal_world (citing The World Distribution of Household Wealth, UNU-WIDER, U.N.
Doc. 2008/03).
7

See generally Keister, supra note 4; Samuel Bowles et al., unequal Chances: Family Background and Economic Success
(2005).

8

Markus Jantti et al., American Exceptionalism in a New Light: A Comparison of Intergenerational Earnings Mobility in
the Nordic Countries, the United Kingdom, and the United States, Univ. of Warwick, Warwick Economic Research
Papers No. 781 (2005) http://wrap.warwick.ac.uk/81/. See also Emily Beller & Michael Hout, Intergenerational Social
Mobility: The United States in Comparative Perspective, 16 No. 2, The Future of Children, 19–36 (2006); Pickett &
Wilkinson, supra note 3, at 160 (drawing similar conclusions from different data).

9

Beller & Hout, supra note 9, at 27.

10

]Pickett & Wilkinson, supra note32, at 160.

11

Id. at 147.

12

For discussion of indigent defense and evidence for this phenomenon see infra Part 4.

13
Pickett & Wilkinson, supra note 3, at 150–53. They also suggest an explanation of this fact: “more unequal countries
and states seem to have developed legal frameworks and penal systems in response to media and political pressure, a
desire to get tough on crime and be seen to be doing so, rather than on a considered reflection on what works and what
doesn’t.” Id. at 156.
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The resulting increase in punishment can in turn lead to further increases in economic inequality, for
another turn of the downward spiral. There are at least two paths by which this might happen. First, a
society that has to allocate more resources to criminal justice will have fewer resources to spend on
education, social welfare, and other public goods that are more important to the less well off. 14Secondly,
increased punishment will tend to have a greater destabilizing effect on the already precarious lives of
the poor, from whose ranks criminal defendants largely come. Fines generally hit the poor harder than
the rich, for example. And a person who receives a jail sentence rather than some other punishment, or a
longer sentence rather than a shorter one, will spend more time removed from his family, from social
networks, and from the labor force. To give just one indication of the economic effects of harsh
sentencing, incarceration lowers the total earnings of a black man by 9% on average.15 There is strongly
suggestive evidence that it is in fact incarceration, not arrest and conviction, that reduces a person’s
economic expectations. 16If it is incarceration that limits earnings, then it is likely that harsher sentences
will have greater effects on people’s future earnings. Still more seriously, if increased demands on the
legal system lead to more unsolved crimes and wrongful convictions, offenders will remain in their
communities where they will carry a risk of re-offending. All of these possible consequences of increases
in crime and punishment tend to destabilize the most vulnerable levels of society and to separate them
further from higher income groups.
Given the current extreme and increasing level of economic inequality and its potential selfreinforcement via the justice system, we may well ask precisely how the legal system has contributed to
this state of affairs and what should be done about it. These questions matter for all of us, not just for the
poor who are being left farther behind, because unequal societies are less stable and prosperous overall,
to the detriment of rich and poor alike. 17 The present paper is intended to encourage and focus such
reflection by clarifying where, and to what extent, equal protection arguments can succeed in advancing
equality. In particular, this paper is concerned with the equal protection basis of the right to counsel and
the provision of counsel for indigent defendants. These issues provide a case study of how equality
advances—or halts.
Specifically, the paper has two main concerns, one general and the other narrower and more practical.
The general concern is with the notion of equal protection and the question of how far equal protection
claims can be used to reduce economic inequality. Looking at the Supreme Courts of the United States
and Minnesota, I show that the courts typically adopt a quite broad conception of equal protection, but
are hesitant to use it to protect criminal defendants’ procedural rights or other legal rights in general,
except in some narrowly circumscribed and very clear cases of unequal treatment by the laws. Similarly,
14

See id. at 155. In the 1980s and 1990s, for example, California built one new college but 21 new prisons. Id.

Collateral Costs: Incarceration’s Effect on Economic Mobility, The Pew Charitable Trusts, 4 (2010),
http://www.economicmobility.org/assets/pdfs/EMP_Incarceration.pdf.
15

16

Id. at 10.

17

See Robert Frank, Falling Behind: How rising inequality harms the middle class (2007); Benjamin M. Friedman, The
Moral Consequences of Economic Growth (2005); Pickett & Wilkinson, supra note 3. It has sometimes been said that
inequality is either desirable, as a kind of winnowing of the weak for the good of the many (the culling of social
Darwinism or the “creative destruction” of neoliberal economics), or morally neutral, as an unavoidable side-effect of
necessary or desirable processes like globalization (laissez-faire economics). Although those views seem to be false, I
cannot argue against them here. The empirical case for equality is enough to justify change.
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the courts usually, though not always, resist using equal protection arguments to reduce economic
inequalities.
This paper’s narrower, more practical concern is with the right to counsel and the recent Minnesota case
of Morris v. State.18 The right to legal assistance lies at the intersection of several important and difficult
issues. Defendants’ right to “the assistance of counsel” in criminal proceedings, enshrined in the Sixth
Amendment, is one of our most important legal principles. Yet in practice that principle is limited by
courts’ reluctance to grant the right to every possible kind of defendant in any kind of proceeding, and
by the states’ inability to afford counsel for every defendant who might want it. Courts have struggled
with how best to balance the right to counsel with the realities of state finances while respecting the
principles of due process and equal protection. Morris has implications for all of these issues. In Morris,
the court held that the right to counsel extends to misdemeanor defendants seeking a first review by
postconviction proceeding, but that such defendants are not entitled to representation by a public
defender.19In that opinion, I show, the state supreme court again adopted an expansive notion of equal
protection. But I argue that subsequent rulings concerning the funding of indigent defense are contrary
to that understanding of the principle and could potentially increase inequality in some of the ways I have
suggested.
I begin, in Part 2, with a review of the grounds of the right to counsel: the Sixth Amendment, due process,
and equal protection. I show that the U.S. Supreme Court, in its right-to-counsel cases, has employed two
forms of equal protection analysis, one narrow and one broad. The federal doctrine on equal protection
influenced the Minnesota Supreme Court’s reasoning in Morris, which employed the broad, majority
form of equal protection. When the state court announced its opinion in Morris, some observers were
surprised that the court relied primarily on due process grounds and only to lesser degree on equal
protection. But that result should not have been surprising: as I show, the tendency in such cases is to
construe equal protection fairly broadly but not to use it as a ground for recognizing new rights. Part 3
presents an analysis of the Morris case, including the court of appeals opinion which the supreme court
over-turned. A comparison of these two opinions shows how they echo earlier federal arguments about
the proper scope of equal protection and about the foundations of the right to counsel. Part 4 addresses
the implications of Morris and subsequent Minnesota cases, including the recent case of Rice Co. v.
Randolph,20 for the funding of public defense. These later cases give an answer to the question, raised
but unanswered in Morris, of how best to fund indigent defense. I suggest that a county-funded system
of public defense, which is available for some defendants, is both inadequate as a way of providing for
indigent defense and inconsistent with the broad, majority view of equal protection which the court
endorsed in Morris. Much the best solution is for the State to support an adequate state-wide system of
indigent defense. The paper ends with some remarks about the prospects for equal protection arguments
to reduce economic inequalities, concluding that the role of equal protection in reducing inequality is
small and getting smaller.

18

Morris v. State, 765 N.W.2d 78 (Minn. 2009).

19

Id.

20

Rice Co. v. Randolph, 800 N.W.2d 150 (Minn. 2011).
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2.

Sources of the Right to Counsel

This section narrows our focus from broad social trends to the detailed workings of the law. The right to
counsel provides an important case study of how economic inequality and criminal justice interact.
Indeed, that right is a key link between the two: the right to counsel is most important to indigent
defendants, of course, and the decision of whether, and how, that right may be vindicated can have a
decisive effect on the outcome of such defendants’ cases. The right to counsel can thus be an effective
means of stopping—or accelerating—the growth of inequality. This section reviews the legal sources of
the right to counsel. Although our main concern is with equal protection, this section begins with a brief
survey of other grounds of that right.

A.

The Sixth Amendment and Due Process: A Shifting Relationship

The right to counsel has three Constitutional sources: the Sixth Amendment, the Due Process Clause, and
the Equal Protection Clause. The Sixth Amendment gives the most direct statement of the right, that “[i]n
all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his
defence.”21 However, this bald statement raises several questions, which the U.S. Supreme Court has not
answered with complete clarity or consistency. One such question is how the Sixth Amendment right is
related to another ground of the right, due process.
Generally, the Court has viewed the right to counsel as an essential element of due process, ultimately
independent of, and more fundamental than, the Sixth Amendment. The first significant federal indigentdefense case was Powell v. Alabama, 22 which recognized the right of indigent capital defendants
incapable of making their own defense to appointed counsel. 23 The Powell Court found that right
primarily not in the Sixth Amendment, but in the Due Process Clause. The Court reasoned that because
the right to counsel is one of the “fundamental principles of liberty and justice which lie at the base of all
our civil and political institutions,” it is an essential component of due process, regardless of any other
constitutional or statutory provisions for such a right.24
Johnson v. Herbst25extended the Powell holding to federal felony defendants. Johnson is famous for its
holding that the Sixth Amendment right is jurisdictional, 26but the opinion also quoted at length from
Powell and endorsed that opinion’s view of the right to counsel as essential to due process: “[e]ven the
21

U.S. Const. amend. VI.

22

Powel v. Alabama, 287 U.S. 45 (1932)

23

Id. at 65.

24

Id. at 67–68.

25

Johnson v. Herbst, 304 U.S. 458 (1938).

Id. at 463 (“If the accused . . . is not represented by counsel and has not completely and intelligently waived his
constitutional right, the Sixth Amendment stands as a jurisdictional bar to a valid conviction and sentence depriving him of
his life or his liberty.”).

26

5
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intelligent and educated layman has small and sometimes no skill in the science of law. . . . He requires
the guiding hand of counsel at every step in the proceedings against him.”27
A different view of the relation between the Sixth Amendment and due process appeared in Betts v.
Brady,28 which held that the Sixth Amendment is not incorporated into the Fourteenth Amendment and
so does not apply to the states.29 Rather, the Fourteenth Amendment grants state defendants protection of
due process, “a concept less rigid and more fluid” 30 than the Sixth Amendment right to counsel. On this
view, the Sixth Amendment is a fundamental, categorical right (limited to federal defendants), while the
due process right available to state defendants is less determinate and fundamental. What due process
requires is to be judged by “the totality of facts” 31 of a given case: it requires the appointment of counsel
only if that is needed for “fundamental fairness.”32A categorical or blanket rule granting the appointment
of counsel for indigent defendants would, the Court wrote, ignore relevant distinctions “between criminal
charges of different magnitude or in respect of courts of varying jurisdiction”33: a categorical rule would
require appointments not just in capital and felony cases, but also, absurdly, in “small crimes tried before
justices of the peace” and even in “trials in the Traffic Court.” 34Betts is thus an early instance of a Court
recognizing practical limits to this fundamental right.
Of course, one court’s reductio ad absurdum is another’s modus ponens, or sound inference, and as we
shall see, later decisions would extend the right to counsel to defendants accused of “small crimes” and
to various forms of appellate proceedings. To give one example, Argersinger v. Hamlin recognized a due
process right to counsel in trials for “misdemeanor and petty offenses” if there is a threat of actual
imprisonment.35 The Court reasoned that the distinctions alluded to in Betts between more- and lessserious crimes are immaterial to the right to counsel. 36Morris, discussed in Part 3, is another case that
held that distinctions like those emphasized in Betts are irrelevant for important procedural rights.
Prior to those decisions, however, Betts was overturned by Gideon v. Wainwright,37 which rejected Betts’
“fluid” case-by-case approach and held that the right to counsel is an essential component of due process:
“reason and reflection require us to recognize that . . . any person haled into court, who is too poor to hire
27

Powell, 287 U.S. at 68, 69 (quoted in Johnson, 304 U.S. at 463).

28

Betts v. Brady, 316 U.S. 455 (1942).

29

Id. at 462.

30

Id.

31

Id.

32
33

Id.
Betts, 316 U.S. at 473.

Id. at 473 (internal quotation omitted). Cf. Griffin v. Illinois, 351 U.S. 12, 35 (1956) (Harlan, J., dissenting) (“[I]f
requiring defendants in felony cases to pay for a transcript constitutes a discriminatory denial to indigents of the right of
appeal available to others, why is it not a similar denial in misdemeanor cases, or, for that matter, civil cases?”).
34

35

Argersinger v. Hamlin, 407 U.S. 25, 36–37 (1972).

36

See id. at 34–36. Cf. Alabama v. Shelton, 535 U.S. 654, 654–57 (2002) (applying Argersinger to defendants with
suspended sentences who could be incarcerated if their probation were revoked); Scott v. Illinois, 440 U.S. 367, 774
(1979) (finding no right to counsel for misdemeanor defendants not sentenced to incarceration); Groppi v. Wisconsin, 400
U.S. 505, 507–08 (1971) (striking down a state law that allowed a change of venue in felony but not in misdemeanor
trials); Mayer v. Chicago, 404 U.S. 189, 198–99 (1971) (recognizing misdemeanor defendants’ right to free transcripts).
37

Gideon v. Wainwright, 372 U.S. 335 (1963).
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a lawyer, cannot be assured a fair trial unless counsel is provided for him”; the right to counsel “may not
be deemed fundamental and essential to fair trials in some countries, but it is in ours.”38 The Gideon
Court employed a selective-incorporation reading of the Fourteenth Amendment and held, contrary to
Betts, that the Sixth Amendment right to counsel is one of the fundamental rights that applies to the states
through the Fourteenth Amendment. 39 The Gideon Court thereby held, as in Johnson, that the Sixth
Amendment right is grounded in a fundamental notion of fairness and guarantees counsel for indigent
felony defendants.40 With Gideon and its extension to misdemeanors by Argersinger, the right to the
appointment of counsel was clearly established as an essential component of fair trials.
Because the Sixth Amendment’s references to “the accused,” “his defence,” and “criminal prosecutions”
arguably limit the right to counsel to first-stage trials, due process considerations loom larger than the
Sixth Amendment in cases concerning the right to counsel on appeal. Ross v. Moffitt 41 [41has been
influential on this issue. Unusually, the Ross opinion clearly distinguished due process (“fairness between
the State and the individual dealing with the State”) from equal protection (“disparity in treatment by a
State between classes of individuals whose situations are arguably indistinguishable”). 42 The Court then
noted that because the appellant intended to use his appeal “as a sword to upset the prior determination
of guilt” rather than as “a shield to protect him from being ‘haled into court’ by the State and stripped of
his presumption of innocence,” and because the primary purpose of discretionary review in the state of
origin was to evaluate matters of “significant public interest” rather than to pass judgment on the
individual appellant, due process does not entail a right to counsel in discretionary appeals. 43
A series of later cases re-affirmed and refined the limits of the due process right to counsel on appeal.
After Douglas v. California44 recognized a right to counsel on first appeal of right, Evitts v. Lucey45
recognized a due process right to effective assistance of counsel on first appeal of right. Halbert v.
Michigan46 granted a due process right to counsel in a first appeal of a guilty-plea conviction, even
though such a review under state law was discretionary, because in the state’s system, when a defendant
applies for leave to appeal, the intermediate appellate court judges the merits of the claims he makes in
the application, and the defendant is unlikely to make his case effectively without the assistance of
counsel.47However, in Pennsylvania v. Finley,48the Court stopped the expansion of the due process right
to counsel: the Court re-affirmed the reasoning of Ross, holding that because postconviction relief is even
38

Id. at 344.

39

Id. at 341–43.

40

Id. at 339.

41

Ross v. Moffitt, 417 U.S. 600 (1974).

42

Id. at 609.

43

Id. at 610–11, 615.

44

Douglas v. California, 372 U.S. 353, 356–57 (1963).

45

Evitts v. Lucey, 469 U.S. 387, 387 (1985).

46

Halbert v. Michigan, 545 U.S. 605 (2005).

47

Id. at 617–23.

48

Pennsylvania v. Finley, 481 U.S. 551 (1990).

7

Published by Mitchell Hamline Open Access, 2012

7

Journal of Law and Practice, Vol. 5, Iss. 1 [2012], Art. 1

WILLIAM MITCHELL JOURNAL OF LAW AND PRACTICE
farther from the trial, where there is a due process right to counsel, than is a discretionary review, where
there is no such right, there is a fortiori no due process right to counsel in collateral challenges. 49
This rough history is intended merely to provide some orientation and background to the right to counsel
and to introduce some of the views and cases, like Douglas and Finley, that are important in
understanding Morris. More central to the argument of this paper is the principle of equal protection,
both its grounding of the right to counsel and the scope of its application in general. That is the subject
of the next section.

B.

Equal Protection: “A Philosophy of Leveling”?

Section 1 of the Fourteenth Amendment, enacted in 1868, states in part that “[n]o State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.” 50 The Amendment was enacted,
without the participation of representatives of Southern states, to void the Black Codes that had been
used in the South to impose harsher criminal penalties on blacks than on whites, among other things. 51As
an important early case noted, with an uneasy mix of liberalism and racism, the purpose of the Equal
Protection Clause was to “secure[] to a race recently emancipated, a race that through many generations
had been held in slavery, all the civil rights that the superior race enjoy.” 52 Nonetheless, the amendment
does not mention race specifically, but says more generally that “any person” shall enjoy equal protection
of “the laws.”53The generality of the amendment was recognized by the U.S. Supreme Court six years
later. In Yick Wo v. Hopkins, the Supreme Court held that the provisions of the Fourteenth Amendment
“are universal in their application, to all persons within the territorial jurisdiction without regard to any
differences of race, of color, or of nationality. . . .” 54
Turning to the narrower issue of the right to counsel, we find a number of cases in which equal protection
has been used as a ground for that right. There are, however, difficulties in understanding such equal
protection arguments, because the courts have not been clear about the factors that determine whether an
equal protection or due process analysis applies, nor about how the two kinds of analysis are related to
one another.
There are a few U.S. Supreme Court right-to-counsel cases that rely explicitly and primarily on equal
protection considerations. In Griffin v. Illinois,55 which recognized indigent appellants’ right to a free
trial transcript, the Court famously wrote that “there can be no equal justice where the kind of trial a man
49

Id. at 555.

50

U.S. Const. amend. XIV, § 1.

51

See Garett Epps, The Antebellum: Political Background of the Fourteenth Amendment, 67 Law & Contemp. Probs. 175,
204–06 (2004) (discussing the Southern states’ view that “that subordination of blacks was essential to the proper
functioning of the Southern economy and society”).
52

Strauder v. West Virginia, 100 U.S. 303, 306 (1880).

53

U.S. Const. amend. XIV. § 1.

54

Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886).

55

Griffin v. Illinois, 351 U.S. 12 (1956).
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gets depends on the amount of money he has.”56And three years later, in Burns v. Ohio,57 the Court held
unconstitutional on the same grounds a requirement that indigent defendants pay a filing fee before
moving for leave to appeal: “The imposition by the State of financial barriers restricting the availability
of appellate review for indigent criminal defendants has no place in our heritage of Equal Justice Under
Law.”58 These cases are clear examples of equal protection being use to block the downward spiral from
economic inequality to differences in legal treatment to greater economic inequality.
More often, however, equal protection and due process considerations are advanced together to reach a
decision, and without being clearly distinguished from one another. As the Supreme Court itself noted in
Ross, “[t]he precise rationale for the Griffin and Douglas line of cases has never been explicitly stated,
some support being derived from the Equal Protection Clause of the Fourteenth Amendment, and some
from the Due Process Clause of that Amendment.” 59 In spite of Griffin’s repeated references to “equal
justice,” for example, that opinion seems to conflate equal protection and due process: “[O]ur own
constitutional guarantees of due process and equal protection both call for procedures in criminal trials
which allow no invidious discriminations . . . . Both equal protection and due process emphasize the
central aim of our entire judicial system-all people charged with a crime must, so far as the law is
concerned, ‘stand on an equality before the bar of justice in every American court.’” 60
Douglas also reaches its result through somewhat indistinct considerations of both equal protection
(“where the merits of the one and only appeal an indigent has as of right are decided without benefit of
counsel, we think an unconstitutional line has been drawn between rich and poor”61) and due process
(“[w]hen an indigent is forced to run this gauntlet of a preliminary showing of merit, the right to appeal
does not comport with fair procedure”62).
Even the Ross Court, which (as noted above) showed rare self-awareness in distinguishing equal
protection from due process arguments, is not as clear as it might have been. After reviewing the relevant
precedents, the opinion considers the proposed due process right to counsel in a discretionary appeal, and
finds there is no such right.63The opinion then turns to equal protection and states significantly, in a
passage that will be quoted by the Minnesota Court of Appeals in Morris, that [d]espite the tendency of
all rights to declare themselves absolute to their logical extreme, there are obviously limits beyond which
the equal protection analysis may not be pressed without doing violence to principles recognized in other
decisions of this Court. The Fourteenth Amendment ‘does not require absolute equality or precisely equal
advantages,’ . . . nor does it require the State to ‘equalize economic conditions.’ 64
Under this heading of “equal protection,” however, the Court subsequently advances due process
considerations in rejecting the appellant’s claim of a right to counsel in a discretionary review: because
56

Id. at 19.

57

Burns v. Ohio, 360 U.S. 252 (1959).

58

Id. at 258.

59

Ross, 417 U.S. at 608–09.

60

Griffin, 351 U.S. at 17 (quoting Chambers v. Florida, 309 U.S. 227, 241 (1940)).

61

Douglas, 372 U.S at 357 (emphasis added).

62

Id. at 362.

63

See Ross, 417 U.S. at 610.

64

Id. at 612 (quotations omitted).
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the appellant had the assistance of counsel in preparing his appellate brief for the state court of appeals,
and because the state supreme court had primarily a policy-making rather than an adjudicatory function,
the appellant has no right to the assistance of counsel in his first discretionary appeal. 65
Why is this lack of clarity important and how is it to be explained? It is important for two reasons. First,
equal protection is a central concern of this paper, so that principle needs to be distinguished clearly from
others. More importantly, in early right-to-counsel cases, a broad right, such as the Griffin right to a free
transcript on appeal, might be entailed equally by several principles, but in more recent cases where a
narrower, less certain right is at issue, such as the misdemeanant’s right to counsel in a first review by
postconviction proceeding at issue in Morris, the right might be supported by one principle but not by
others. In those situations it is important to be precise about the principles involved and their
consequences.
One explanation for the lack of clarity in right-to-counsel cases is that some jurists have seen equal
protection claims as disreputable—“the last resort of constitutional arguments,” as Justice Holmes called
them.66 Indeed, one commentator has claimed that “modern indigent access law . . . can be defined by
the Supreme Court’s attempt to stop the expansion of equal protection analysis into new areas.” 67 Due
process, on the other hand, has often been regarded as a sounder and more useful principle. Justice
Frankfurter, for example, called it “perhaps[] the least frozen concept of our law . . . the most absorptive
of powerful social standards of a progressive society.” 68And Justice Harlan II, who had little use for equal
protection, was an influential advocate of the power and scope of due process. 69 These biases might
explain the tendency of some courts to treat equal protection as subordinate to due process, without
bothering to distinguish the two clearly.
Another explanation of the conflation of the two principles lies in the fact that equal protection and due
process arguments will almost always lead to the same result, as the Court has sometimes
recognized.70Thus there is little incentive for courts to distinguish them clearly. However, it is possible
for equal protection to figure in divergent lines of thought that produce different results in a given case.
That is possible because, as will be important for understanding Morris, there are two recurring
conceptions of equal protection, one broad and one narrow.
See id. at 615–16 (“The duty of the State under our cases is . . . only to assure the indigent defendant an adequate
opportunity to present his claims fairly in the context of the State’s appellate process. We think respondent was given that
opportunity under the existing North Carolina system.”).
65

66

See Buck v. Bell, 274 U.S. 200, 208 (1927).

67

Sundeep Kothari, Comment, And Justice for All: The Role Equal Protection and Due Process Principles Have Played
in Providing Indigents With Meaningful Access to the Courts, 72 Tul. L. Rev. 2159, 2180 (1998).
68

Griffin, 351 U.S. at 21 (Frankfurter, J., concurring).

See, e.g., Poe v. Ullman, 367 U.S. 497, 539, 543 (1961) (Harlan, J., dissenting) (“[D]ue process is a discrete concept
which subsists as an independent guaranty of liberty and procedural fairness, more general and inclusive than the specific
prohibitions [of the Bill of Rights].” Due process is “not a series of isolated points,” but “a rational continuum which,
broadly speaking, includes a freedom from all substantial arbitrary impositions and purposeless restraints.”).

69

See, e.g., Evitts, 469 U.S. at 405 (both equal protection and due process concerns “were implicated in the Griffin and
Douglas cases and both Clauses supported the decisions reached by this Court”). Cf. Bolling v. Sharpe, 347 U.S. 497, 499
(1954) (“[T]he concepts of equal protection and due process, both stemming from our American ideal of fairness, are not
mutually exclusive. The ‘equal protection of the laws’ is a more explicit safeguard of prohibited unfairness than ‘due
process of law,’ and, therefore, we do not imply that the two are always interchangeable phrases. But . . . discrimination
may be so unjustifiable as to be violative of due process.”).
70
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The wide view is the majority interpretation and is summed up in the oft-quoted principle from Griffin
that “there can be no equal justice where the kind of trial a man gets depends on the amount of money he
has.”71What exactly that means in practice varies from court to court, but that basic idea is clear enough:
poverty should not bar a defendant from important procedural rights, where what is considered
“important” is determined by due process considerations, state law, or an intuitive sense of justice. On
the narrow, minority, view, on the other hand, the broad interpretation of equal protection goes beyond
Constitutional limits in impermissibly advancing “a philosophy of [economic] leveling,” 72 in Justice
Harlan’s phrase from his dissent in Douglas, imposing on the states “an affirmative duty to lif[t] the
handicaps flowing from differences in economic circumstances.” 73As the classic statement from Ross,
quoted above, put it, “The Fourteenth Amendment does not require . . . the State to ‘equalize economic
conditions.’”74 According to this narrow conception, equal protection requires only (as Harlan again put
it) that the states not discriminate against the poor as such.75 The idea seems to be that what is prohibited
is only an explicit property qualification for the exercise of a right, or a requirement that excludes the
poor, however they are identified, from some opportunity, even if they could find a way to meet the
requirement (say by having a benefactor pay the applicable fee). For whatever reasons, defenders of the
narrow conception of equal protection hold that it does not require a “leveling of the playing field” (to
use a phrase that we shall see again) within the justice system. What is permissible, according to the
narrow view, is setting a reasonable cost for government services, even if those costs fall harder on the
poor than on the rich—as, of course, they invariably will.
The division between these two conceptions of equal protection goes back at least to Plessy v. Ferguson,76
where the majority relied on a narrow view of the principle. In defending a limited view of equal
protection, the majority wrote that “in the nature of things” the equal protection clause “could not have
been intended to abolish distinctions based upon color, or to enforce social . . . equality.” 77Writing in
dissent, Justice Harlan (grandfather of the Justice Harlan who dissented in Griffin and Douglas) expressed
what was to become the majority position, that “in view of the Constitution, in the eye of the law, there
is in this country no superior, dominant, ruling class of citizens.” 78There is no caste here . . . . In respect
of civil rights, all citizens are equal before the law. The humblest is the peer of the most powerful.”79
The debate was essentially the same in Griffin, where the majority adopted a broad conception of equal
protection, writing that “[i]n criminal trials a State can no more discriminate on account of poverty than
on account of religion, race, or color. Plainly, the ability to pay costs in advance bears no rational
relationship to a defendant’s guilt or innocence and could not be used as an excuse to deprive a defendant
71

Griffin, 351 U.S. at 19.

72

Douglas, 372 U.S. at 362.

73

Id.

74

Ross, 417 U.S. at 612.

75

See Griffin, 315 U.S. at 35 (Harlan, J., dissenting); Douglas, 372 U.S. at 818–19 (Harlan, J., and Stewart, J., dissenting);
Evitts, 469 U.S. at 406–07 (Burger, J., and Rehnquist, J., dissenting); Ross, 417 U.S. at 611.

76

Plessy v. Ferguson, 163 U.S. 537 (1896).

77

Id. at 544.

78

See id. at 559 (Harlan J., dissenting).

79

Id.
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of a fair trial.”80 A state that grants appellate review cannot do so “in a way that discriminates against
some convicted defendants on account of their poverty.” 81The four-justice dissent accused the majority
of over-reaching: “Illinois is not bound to make the defendants economically equal before its bar of
justice. . . . The Constitution requires the equal protection of the law, but it does not require the States to
provide equal financial means for all defendants to avail themselves of such laws." 82That criticism was
echoed by Justice Harlan in his separate dissent. 83Justice Frankfurter replied to this objection in his
concurrence:
Of course a State need not equalize economic conditions. A man of means may be able to afford the
retention of an expensive, able counsel not within reach of a poor man’s purse. Those are contingencies
of life which are hardly within the power, let alone the duty, of a State to correct or cushion. But when a
State deems it wise and just that convictions be susceptible to review by an appellate court, it cannot by
force of its exactions draw a line which precludes convicted indigent persons, forsooth erroneously
convicted, from securing such a review merely by disabling them from bringing to the notice of an
appellate tribunal errors of the trial court which would upset the conviction were practical opportunity
for review not foreclosed. . . . The State is not free to produce such a squalid discrimination. 84
There is, then, a long-running debate about the proper scope of equal protection. The two conceptions of
that principle allow for due process and equal protection analyses to lead to contradictory results. The
structure of that debate, which is apparent in a number of cases, 85 is as follows. One justice adopts a broad
view of equal protection and concludes that the principle guarantees a given right to a class of people.
Another justice adopts a narrow conception of equal protection and finds it inapplicable to the facts of
the case. The advocate of the narrow view then turns to a due process analysis and finds, in some cases,
that due process does not entail the right at issue, or, if it does, that the benefit of the right is outweighed
by its cost to the state.86 In such cases, equal protection and due process analyses lead to divergent results.
The reasons for this disagreement about the proper scope of equal protection are unclear, but several
factors seem to be at work. One source of disagreement lies in routine differences about Constitutional
interpretation and the scope of the Court’s authority. But more specific disagreements also seem to be
involved. One concerns the causes and nature of poverty, which Justice Harlan II called a “natural
80

Griffin, 351 U.S. at 17–18.

81

Id. at 18.

82

Id. at 28–29.

Id. at 34–35 (Harlan, J., dissenting) (The majority errs in holding that “at least in this area of criminal appeals, the Equal
Protection Clause imposes on the States an affirmative duty to life [sic] the handicaps flowing from differences in
economic circumstances . . . . [N]o economic burden attendant upon the exercise of a privilege bears equally upon all . . .
.”).
83

84

Griffin, 351 U.S. at 23. This debate appears again in Douglas, where the majority follows Griffin in rejecting invidious
discrimination against the indigent, and Justice Harlan, in dissent, argues that the majority construed equal protection too
broadly.

85

See, e.g., Douglas, 372 U.S. 353; Evitts, 469 U.S. 387; Griffin, 351 U.S. 12.

See Douglas, 372 U.S. at 358–60 (Clark, J., dissenting) (appointing an attorney on appeal “would not only have been
utter extravagance and a waste of the State’s funds but as surely ‘meaningless’ to petitioners.”). Id. at 366–67 (Harlan, J.,
dissenting) (“I cannot agree that the Constitution prohibits a State, in seeking to redress economic imbalances at its bar of
justice and to provide indigents with full review, from taking reasonable steps to guard against needless expense.”).
86
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disabilit[y]”87which the state cannot (or should not?) remedy. Another involves the question, taken up
below, of whether denial of a right to indigent defendants is a form of invidious discrimination,88targeting
a “discrete and insular” group.89 And a third concerns the kind of equality required by equal protection:
does that clause mandate merely a formal equality of treatment, as Justice Harlan assumed, or does it
require substantive equality in access to important stages of a criminal proceeding? Some of these issues
will be discussed below, in Part 3.
Whatever the reason for the disagreement, Douglas did not end the debate. It continued, following the
contours noted above, in Morris v. State, where the Minnesota Supreme Court rejected the lower court’s
narrow view of equal protection and granted a right to counsel in a first review of a misdemeanor by
postconviction proceeding.

3.
A.

Morris v. State90

Background and Facts of the Case

The Minnesota Supreme Court tends to interpret the state constitution in a way that is consistent with the
federal constitution, but in narrow circumstances, the state court may hold the state constitution to provide
greater protection for individual rights in the light of “language, concerns, and traditions unique to
Minnesota.” 91 One of those traditions is a “lengthy and historic recognition of . . . the procedural
protection for the rights of the criminally accused” 92 that has often been in advance of federal law.
Minnesota recognized the right to appointed counsel for misdemeanor defendants facing the possibility
of incarceration five years before93 the U.S. Supreme Court recognized the right in Argersinger94Deegan
v. State95 extended Douglas to recognize a right to counsel in a first review of a felony conviction by
postconviction proceeding. And whereas Pennsylvania v. Finley96 declined to extend the full procedural
protection guaranteed for first appeals of right to collateral, postconviction proceedings, Morris v. State97
[ rejected such formal distinctions.
In December 1998, Jeffrey Morris stole two CD players from a Minnesota Target store. In February 1999,
he stole a canvas from another shop.98 He was subsequently charged with two counts of misdemeanor
87

See Griffin, 371 U.S. at 36.

88

See Douglas, 372 U.S. at 355; Griffin, 371 U.S. at 18.

89

United States v. Carolene Prods., 304 U.S. 144, 152 n.4 (1938).

90

This section draws from the appellant’s Supreme Court brief in Morris.

91

Deegan v. State, 711 N.W.2d 89, 95 (Minn. 2006) (citations omitted).

92

Id. at 97 (citations omitted) (quoting Friedman v. Comm’r of Pub. Safety, 473 N.W.2d 828, 836 (Minn. 1991)).

93

State v. Borst, 154 N.W.2d 888 (Minn. 1967).

94

Argersinger v. Hamlin, 407 U.S. 25 (1972).

95

Deegan, 711 N.W.2d 89.

96

Pennsylvania v. Finley, 481 U.S. 551 (1987).

97

Morris v. State, 765 N.W.2d 78 (Minn. 2009).

98

Id. at 80.
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theft. Representing himself, he pled guilty in March 1999, to two counts of misdemeanor theft, waiving
his rights to representation by counsel and to a trial. 99 He was sentenced to 90 days in the county
workhouse for each count, with 45 days stayed for one year, and he did not pursue a direct appeal within
the ten-day statutory window.100
In December 2005, Morris, again acting pro se, filed a petition for postconviction relief, arguing that he
was mentally incompetent when he pleaded guilty and waived his right to counsel and that his pleas
should therefore be withdrawn. 101 At that time the law seemed clear that indigents convicted of
misdemeanors had no right to counsel in a first review by postconviction proceeding. The state
postconviction remedy statute allowed defendants who believed their convictions violated their state or
federal rights to petition for relief. 102 That statute also provided for the representation of such indigent
defendants by the public defender “under the applicable provisions of sections 611.14 to 611.27.” 103The
former statute, however, granted appointed counsel only for a defendant “convicted of a felony or gross
misdemeanor, who is pursuing a postconviction proceeding and who has not already had a direct appeal
of the conviction . . . .”104 Consequently, defendants such as Morris, convicted of a simple misdemeanor,
were not entitled to appointed counsel in a first review by postconviction proceeding.
Three months after Morris filed his petition, while it was still pending, the Minnesota Supreme Court
expanded the state’s constitutional guarantee of the right to counsel 105 to include even misdemeanor
defendants seeking a first review by postconviction proceeding. 106 Morris, still acting pro se,
subsequently asked the district court to appoint counsel to represent him in his postconviction action, and
the court directed that request to the state public defender, pursuant to Minnesota Statute section
590.05.107 The public defender declined to represent Morris, citing the limited requirements of section
611.14(2),108granting the right to representation by the public defender to a defendant appealing from a
99

Id.

100

Id. See generally Minn. R. Crim. P. 28 (The procedure for appeals in misdemeanor cases is governed by Minnesota
Rules of Criminal Procedure 28 (28.01 subdiv.1). The rule states in part that a defendant “may appeal as of right from any
adverse final judgment” (28.02 subdiv. 2) within 90 days after the final judgment (28.02 subdiv. 4(3)).
101

Morris, 765 N.W.2d at 80.

Minn. Stat. § 590.01 subdiv. 1 (2004) (“Except at a time when direct appellate relief is available, a person convicted of
a crime, who claims that: (1) the conviction obtained or the sentence or other disposition made violated the person’s rights
under the Constitution or laws of the United States or of the state . . . may commence a proceeding to secure relief by filing
a petition in the district court in the county in which the conviction was had to vacate and set aside the judgment. . . .”).
102

Minn. Stat. § 590.05 (2004) (“A person financially unable to obtain counsel who desires to pursue the remedy provided
in 590.01 may apply for representation by the state public defender. The state public defender shall represent such person
under the applicable provisions of sections 611.14 to 611.27. . . .”).
103

104

Minn. Stat. § 611.14(2) (2004).

105

Minn. Const. art. I, § 6 (“The accused shall enjoy the right . . . to have the assistance of counsel in his defense.”).

Deegan v. State, 711 N.W.2d 89, 98 (Minn. 2006) (“We hold that a defendant’s right to the assistance of counsel under
article I, section 6 of the Minnesota Constitution extends to one review of a criminal conviction, whether by direct appeal
or a first review by postconviction proceeding.”).

106

107

Minn. Stat. § 590.05 (2008). Morris v. State, 765 N.W.2d 78, 80 (Minn. 2009); Brief for Appellant at 5, Morris v.
State, 765 N.W.2d 78 (Minn. 2009) (No. A06–2101).

108

Id.
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felony or gross misdemeanor. 109 Morris then requested the district court to hold section 611.14(2)
unconstitutional and to appoint counsel for him, but the court declined both requests. 110 Morris appealed
and again requested the appointment of counsel. 111 The court of appeals denied that request for counsel
and, in 2008, ruled that section 611.14(2) is not unconstitutional: misdemeanor defendants seeking first
review by postconviction proceeding do not have a right to counsel. 112 The Minnesota Supreme Court
then granted Morris’s appeal for further review.

B.

The Argument from Deegan

Morris’s argument at the supreme court relied on Deegan v. State, which extended the right to counsel to
a first review of a felony conviction by postconviction proceeding. 113 Morris argued that the same right
should extend to misdemeanor defendants seeking postconviction relief. 114
At issue in Deegan was a 2003 amendment to section 590.05, stating that a defendant who pled guilty
and received no greater than a presumptive sentence is not entitled to representation in seeking a
postconviction remedy.115In 2000, appellant Deegan, represented by the public defender, pled guilty to
second-degree murder and kidnapping in exchange for a downward departure from the presumptive
sentence.116 He did not pursue a direct appeal, but in October 2003, he requested the assistance of counsel
in petitioning for postconviction relief. 117 The public defender declined representation, citing the 2003
amendment to section 590.05, and the district court denied the appellant’s request on the basis of that
statute and on the ground that there is no constitutional right to counsel for a postconviction action. 118The
court of appeals denied the request for counsel on the same ground, but the Minnesota Supreme Court
reversed.119
Minn. Stat. § 611.14 (2004) (“The following persons who are financially unable to obtain counsel are entitled to be
represented by a public defender: . . . (2) a person appealing from a conviction of a felony or gross misdemeanor, or a
person convicted of a felony or gross misdemeanor, who is pursuing a postconviction proceeding and who has not already
had a direct appeal of the conviction.”).

109

110

Morris, 765 N.W.2d at 80.

111

Id.

112

Morris v. State, No. A06–2101, 2008 WL 126645 (Minn. Ct. App. Jan. 15, 2008).

113

Deegan v. State, 711 N.W.2d 89 (Minn. 2006).

114

Morris, 765 N.W.2d at 80–81.

115

Deegan, 711 N.W.2d at 91 (quoting Act of May 28, 2003, ch. 2, art. 3, § 2, 2003 Minn. Laws 1st Spec. Sess. 1400,
1401) (stating that if the defendant “pled guilty and received a presumptive sentence or a downward departure in sentence,
and the state public defender reviewed the person’s case and determined that there was no basis for an appeal of the
conviction or of the sentence, then the state public defender may decline to represent the person in a postconviction
remedy case.”).
116

Id. at 92.

117

Id.

118

Id.

119

Id. at 93, 98–99.
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The supreme court began its analysis in Deegan by noting that the Minnesota Postconviction Remedy
Act was enacted in 1967 in response to uncertainty about whether the U.S. Constitution requires states
to provide some form of review for alleged violations of the federal Constitution. 120 The Act was given
an important early interpretation in State v. Knaffla, 121 which held in part that a petitioner seeking
postconviction relief without first having taken a direct appeal “is entitled to raise nearly the same breadth
of claims that could have been brought in a direct appeal . . . . Thus, a first review by postconviction
proceeding is substantially similar in scope to a direct appeal.” 122 This distinguishes Minnesota from
other states, in which the failure to pursue a direct appeal bars all claims that were known and should
have been raised on direct appeal.123
The nature of postconviction review in Minnesota is significant, because, as the appellant noted, while
the right to counsel does not extend to a collateral review,124that right is guaranteed to a direct appeal as
of right.125Deegan argued that Minnesota’s first review by postconviction proceeding is not a collateral
review within the purview of Finley, but is rather analogous to a direct appeal, and thus falls within the
scope of Douglas. 126 The supreme court indicated qualified agreement with Deegan’s position and
suggested that federal law could be extended by applying the Douglas analysis to Minnesota’s procedure,
citing the holding of Halbert v. Michigan127 that the Due Process and Equal Protection clauses require
the appointment of counsel for indigent defendants in first-tier, discretionary review in Michigan.128 The
Minnesota Supreme Court, however, chose not to rule on whether Douglas entailed a federal
constitutional right to counsel in a first review by postconviction proceeding. 129
Having determined that a first review by postconviction proceeding is “substantially similar in scope” to
a direct appeal,130 the court turned to the question of whether the assistance of counsel is required to make
that review meaningful. 131 The court re-stated its position that “under the Minnesota Constitution, a
defendant’s access to the other protections afforded in criminal proceedings cannot be meaningful
without the assistance of counsel.”132And although Douglas was a federal case limited to direct appeals,
the court was persuaded by its argument that “the quality of a defendant’s one review as of right of a
criminal conviction should not hinge on whether a person can pay for the assistance of counsel.” 133 The
court concluded that “a defendant’s right to the assistance of counsel under Article I, section 6 of the
120

Id. at 93.

121

State v. Knaffla, 243 N.W.2d 737 (Minn. 1976).

122

Deegan, 711 N.W.2d at 94.

123

Id.

124

Id. at 96 (quoting Pennsylvania v. Finley, 481 U.S. 551, 555–57 (1987)).

125

Id. (citing Douglas v. California, 372 U.S. 353, 356 (1963)).

126

Id.

127

Halbert v. Michigan, 545 U.S. 605 (2005).

128

Deegan, 711 N.W.2d at 96.

129

Id. at 96–97.

130

Id. at 94.

131

Id. at 97.

132

Id. at 98.

133

Id. (citing Douglas v. California, 372 U.S. 353, 355–56 (1963)).
16

http://open.mitchellhamline.edu/lawandpractice/vol5/iss1/1

16

Wolf: The Theory and Application of Equal Protection: Developments in t

WILLIAM MITCHELL JOURNAL OF LAW AND PRACTICE
Minnesota Constitution extends to one review of a criminal conviction, whether by direct appeal or a first
review by postconviction proceeding.”134
In short, Deegan stands for the proposition that the right to counsel may not be abridged by legalistic
distinctions between direct appeal and postconviction proceedings. That holding plays an important role
in Morris.

The Minnesota Court of Appeals Rejects Morris’s Request for Appointment of Counsel

C.

At the Minnesota Court of Appeals, Morris was represented by the state public defender in his challenge
to both the district court’s denial of appointment of counsel in his postconviction proceeding and the
constitutionality of section 611.14(2) under the Minnesota Constitution. 135 Morris’s argument that section
611.14(2) was contrary to article I, section 6 of the state constitution, relied on Deegan.136However, the
court concluded that Deegan is limited to its facts and therefore applies only to felony and gross
misdemeanor defendants.137The court reasoned that although Deegan extended the right to counsel to a
first review by postconviction proceeding, it did so in a case involving a felony defendant. 138 Moreover,
the Deegan court decided the constitutionality of a statute that applied only to those who receive no more
than a presumptive sentence and who thus could only be felony defendants. 139 The court of appeals
inferred that Deegan’s holding applied only to felony defendants, even though Deegan does not explicitly
limit its holding in that way.
Further, although the court of appeals noted that the right to counsel on direct appeal “is based on equalprotection concerns,”140 it assumed a narrow view of those concerns. The court expressed skepticism
about the scope of equal protection, quoting Ross’s caution that “the tendency of all rights [is] to declare
themselves absolute to their logical extreme.” 141The next sentence in Ross, which was not quoted, says
that equal protection “does not require absolute equality, . . . nor does it require the State to ‘equalize
economic conditions.’”142 This makes it reasonable to infer that the court was at least sympathetic to the
narrow interpretation of equal protection, and that it rejected the broad interpretation as an
unconstitutional “philosophy of leveling.”143
134

Id.

135

Morris v. State, No. A06–2101, 2008 WL 126645, at *2 (Minn. Ct. App. Jan. 15, 2008).

136

Id.

137

Id.

138

Id. at *3.

139

Id.

140

Id. (citing Douglas v. California, 372 U.S. 353, 357 (1963)) (holding that denying the right to counsel to an indigent in
his only appeal as of right would draw “an unconstitutional line . . . between rich and poor”).

141

Id. (quoting Ross v. Moffit, 417 U.S. 600, 612 (1974)).

142

Ross, 417 U.S. at 612 (citation omitted) (citing San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 24 (1973)); id.
(citation omitted) (quoting Griffin v. Illinois, 351 U.S. 12, 23 (1956)).

143

Douglas, 372 U.S. at 362.
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The dissenting appellate judge agreed that Deegan controlled, but rejected the majority’s “surgical
approach” to that case, which, he wrote, “narrowly constru[es] its broadly stated holding and par[es]
away one class of offenses from Deegan’s general proposition”144 that defendants have a constitutional
right to one review of a criminal conviction, whether by direct appeal or by a first review by
postconviction proceeding.145 Although the dissenting opinion does not use the phrase “equal protection,”
it is grounded in that idea, arguing that there is no basis to distinguish the right to counsel of a
misdemeanor defendant from that of a felony defendant. 146Citing Knaffla, the dissent notes that “[t]he
right to first appeal for each level of offense arises from the same base.” 147 Turning on its head the
reductio ad absurdum used in Betts and Griffin to limit the right to counsel,148the dissent continued: the
state constitutional provision that affords the right to assistance of counsel ‘[i]n all criminal prosecutions,’
Minn. Const. art. I, § 6, has been interpreted to apply even to administrative implied consent procedures
during detention of drivers . . . . It is difficult to conceive that Article I, section 6, affords a drunk-driving
misdemeanor defendant the right to counsel at the administrative stage of the proceedings under
Friedman but would not extend to the same defendant after conviction on a first appellate review, simply
because the offense is a misdemeanor.149
This line of reasoning ultimately persuaded the Minnesota Supreme Court.150

The Minnesota Supreme Court Applies Deegan’s Equal Protection Argument

D.

The Minnesota Supreme Court rejected the Court of Appeal’s fact-specific reading of Deegan and
concluded that “the right to counsel guaranteed by Minn. Const. art I, § 6 applies to Morris’s first review
by postconviction proceeding” 151:
Morris asserts that the analysis we used in Deegan, when we held that Article I, Section 6 of the
Minnesota Constitution guaranteed Deegan the right to counsel in a first review of Deegan’s felony
conviction by postconviction proceeding, applies with equal force to a first review by postconviction
relief in a misdemeanor case. We agree.152
144

Morris, No. A06–2101, 2008 WL 126645, at *4 (Ross J., dissenting).

145

Id. (quoting Deegan v. State, 711 N.W.2d 89, 98 (Minn. 2006)).

146

Id.

147

Id. (citing State v. Knaffla, 243 N.W.2d 737, 741 (Minn. 1976)).

148

Betts v. Brady, 316 U.S. 455, 473 (1942) (insisting that for practical reasons, a procedural line must be drawn between
felony cases and “small crimes tried before justices of the peace”); Griffin v. Illinois, 351 U.S. 12, 35 (1956) (Harlan, J.,
dissenting).
149

Morris, 2008 WL 126645, at *4 (Ross, J., dissenting) (citation omitted).

150

Morris v. State, 765 N.W.2d 78, 83 (Minn. 2009).

151

Id.

152

Id. at 80–81.
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Although the court noted that its holding “is simply an application of the Deegan analysis in the context
of a first review by postconviction proceeding in misdemeanor cases,” 153 it reached its result through
three discernible lines of argument.
First, the court reviewed Deegan’s conclusion that the state constitutional guarantee of the right to
counsel applies to a first review by postconviction proceeding. In the Morris court’s analysis, this result
follows from two steps. The first is the Douglas principle that “the quality of a defendant’s one review
as of right should not hinge on whether a person can pay for the assistance of counsel.” 154 This principle,
however, was limited to direct appeals.155 The second step recognizes that the Knaffla right to a first
review by postconviction proceeding cannot be meaningfully exercised without the assistance of
counsel.156A first review by postconviction proceeding, however, is analogous to a direct appeal. 157 So,
it follows that the constitutional right to counsel extends to a first review by postconviction proceeding. 158
Morris’s second line of argument begins with the postconviction remedy statute, which states in part that
“[e]xcept at a time when direct appellate relief is available, a person convicted of a crime, who claims
that . . . the conviction obtained or the sentence or other disposition made violated the person’s rights
under the constitution or laws of the United States or of the state . . . may commence a proceeding to
secure relief by filing a petition . . . to vacate and set aside the judgment.” 159 Looking at the nature of the
Knaffla right to postconviction relief even when no direct appeal is taken, the Morris court cited Knaffla’s
observation that the “salient feature” of the statute is that “a convicted defendant is entitled to at least
one right of review by an appellate or postconviction court.” 160
Morris’s third argument also concerns the postconviction remedy statute, specifically its reference to “a
person convicted of a crime.” The court noted that the definition of a “crime” refers to “conduct which
is prohibited by statute and for which the actor may be sentenced to imprisonment, with or without a
fine.”161 Moreover, a misdemeanor is defined as a kind of crime. 162 Therefore the postconviction remedy
153

Id. at 83 n.3.

154

Id. at 82.

155

Id.

Id. Recall that Morris’s claim—that he was incompetent to plead guilty and waive his right to counsel—was based on
his bi-polar disorder. See also Id. at 80 (In Minnesota, competency issues are governed by Minn. R. Crim. Pro. 20.01 and
relevant case law). As the Appellant’s Brief forcefully explains, in order to successfully demonstrate his lack of
competency, Morris would have to have done the following: identify the governing substantive legal standard for
competency; make a sufficient preliminary showing to obtain an evidentiary hearing; identify and produce evidence for his
disorder; subpoena witnesses; examine those witnesses in accord with the rules of evidence and defend against crossexamination; research relevant cases and other legal authorities; write and file a memorandum arguing that the evidence
presented to the court was sufficient to demonstrate by a preponderance of the evidence that when he entered a plea and
waived his rights he was incompetent to do so. Brief for Appellant, supra note 108 at 28.
156

157
158

See Morris, 765 N.W.2d 78.
See id. at 82.

159

Id. (quoting Minn. Stat. § 590.01 subdiv. 1 (2008)).

160

Id. (quoting State v. Knaffla, 243 N.W. 2d 737, 741 (Minn. 1976)).

161

Id. at 83 (quoting Minn. Stat. § 609.02 subdiv. 1 (2008)).

See id. (quoting Minn. Stat. § 609.02 subdiv. 3 which states that a misdemeanor is “a crime for which a sentence of not
more than 90 days or a fine of not more than $1,000, or both, may be imposed”).

162
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act applies equally to misdemeanors, and the state is wrong to argue that Deegan’s holding is limited to
felony convictions.163
As usual with right-to-counsel cases, Morris does not clearly distinguish due process and equal protection
analyses. Someone looking for a “fundamental principle” in Morris could point to the due process
conclusion that the Knaffla right cannot be meaningfully exercised without the assistance of
counsel. 164 But equal protection considerations were clearly also on the court’s mind, as seen in the
quotation of the Douglas principle, from which the court seems to suggest Deegan’s holding follows
directly. 165 What is important for our purposes is that the court embraces a broad notion of equal
protection: the court quotes the Douglas principle, implicitly rebukes the court of appeals’ narrow view
of equal protection, and extends the right to counsel to indigent misdemeanants, across divisions of
wealth and criminal classification.
Finally, it is important to note three respects in which the Morris court’s opinion is limited. First, the
court did not hold that the state constitution confers on people convicted of crimes the right to one review
of their convictions. Rather, the court held that so far as there was a statutory right to one review, the
state constitution does guarantee the additional right to counsel at public expense to ensure that the
statutory right is meaningful for all defendants, including indigent people. 166
Secondly, Morris did not rule on whether the Knaffla right to postconviction relief absent a direct appeal
is guaranteed by the state constitution. The court noted simply that it followed Deegan and Knaffla in
withholding judgment from that question. 167 It is enough, Morris noted, that the Knaffla right is
guaranteed by “the broad language of the postconviction remedy statute” and by case law. 168
Most relevantly, Morris did not address the question of how the new right is to be vindicated. Despite
having concluded that Morris had the right to counsel at public expense in pursuing his postconviction
action, the court declined either to invalidate section 611.14(2) (which denies mandatory representation
by the public defender to misdemeanor defendants in first review by postconviction proceeding), or to
mandate the appointment of a public defender to represent Morris. 169 Instead, in the absence of a
legislative determination that the public defender must represent misdemeanants seeking postconviction
relief, the court ruled that district courts should exercise discretion concerning whom to appoint. 170

163

Id. at 83.

164

Id. at 81.

Id. at 81 (“We explained in Deegan that we were ‘persuaded by the rationale’ underlying . . . Douglas . . . that ‘the
quality of a defendant’s one review as of right should not hinge on whether a person can pay for the assistance of
counsel.”). The court concluded that the Knaffla right cannot be meaningfully exercised without the assistance of counsel.
Id.
165

166

Id. This is essentially the holding of Deegan, which Morris adopts. See Deegan v. State, 771 N.W.2d 89, 98 (Minn.
2006).

167

Morris, 765 N.W.2d at 82.

168

Id.

169

Id. at 84–85.

170

Id. at 85.
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E.

The Morris Clarifies the Scope of the Court’s Power to Appoint Counsel

The court’s recognition of Morris’s right to counsel raised a secondary issue—whether that right required
the appointment of a public defender to represent him. 171 The court ruled that it did not: “Morris has
failed to demonstrate beyond a reasonable doubt that the recognition that misdemeanor defendants have
a constitutional right to court-appointed counsel for a first review by postconviction proceeding mandates
the appointment of the SPDO [State Public Defender’s Office].” 172
The right to representation by the state public defender is granted by section 611.14(2) of the Minnesota
Statutes,173 and this right “does not necessarily include every person who has a constitutional right to
court-appointed counsel.”174 As an example of defendants who have a right to counsel, but who are not
eligible for representation by the public defender, the court cited Argersinger v. Hamlin, which held that
no one may be imprisoned “for any offense, whether classified as petty, misdemeanor, or felony, unless
he was represented by counsel at his trial.” 175The Argersinger right did not always correspond with a
right to representation by the state public defender. Misdemeanor defendants “were entitled by statute,
case law, and our rules only to appointed counsel provided by other means.”176Here the court cited State
v. Borst,177 which extended the right to counsel to indigents charged with misdemeanors, in the absence
of a statutory provision for public-defender representation.178 The reasoning from Borst provided a model
for the Morris court.
The Borst court first asserted that the classification of crimes as “misdemeanors,” “gross misdemeanors,”
and “felonies” is somewhat arbitrary and, as far as the right to counsel is concerned,
irrelevant. 179 Consequently, the right to counsel for defendants facing charges that might lead to
incarceration was extended to misdemeanor defendants. 180 Because existing law did not provide for
representation by the state public defender, the court addressed the question of how the new right was to
be vindicated. Acknowledging “the practical difficulties of applying the rule we announce here,” 181 the
court nonetheless insisted that the possible loss of liberty by an innocent person charged with a
misdemeanor, who does not know how to defend himself, is too sacred a right to be sacrificed on the
171

See id. at 84–85.

172

Id. at 84.

“The following persons who are financially unable to obtain counsel are entitled to be represented by a public defender:
. . . (2) a person appealing from a conviction of a felony or gross misdemeanor, or a person convicted of a felony or gross
misdemeanor, who is pursuing a post conviction proceeding and who has not already had a direct appeal of the
conviction.”
173

174

Morris, 765 N.W.2d at 84.

175

Id. (quoting Argersinger v. Hamlin, 407 U.S. 25, 37 (1972)).

176

Id. (emphasis added).

177

State v. Borst, 154 N.W.2d 888 (Minn. 1967).

178

Morris, 765 N.W.2d at 84.

See Borst, 154 N.W.2d at 890. “[W]e are convinced that the right to counsel cannot logically be based on the name
given to a crime”; “[a] defendant in court on a charge defined as a misdemeanor is as helpless to defend himself as he
would be if he were charged with a gross misdemeanor.” Id. at 893.

179

180

Id. at 894.

181

Id. at 895.
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altar of expedience. Any society that can afford a professional prosecutor to prosecute this type of crime
must assume the burden of providing adequate defense . . . . 182
As for how that defense is to be obtained: “[t]here is no statutory provision for compensating appointed
counsel in misdemeanor cases,” 183 but “until the legislature can meet and make such provision for
compensation, or extend the public defender system so that these cases are handled through its offices, it
may be possible that counsel can be procured without great expense.” 184
The Morris court followed the same approach. After likewise extending the right to counsel to a class of
misdemeanor defendants—those seeking post-conviction relief—the court addressed the issue of how
that right is to be vindicated in such cases. The court held only that their recognition of the new right
“does not compel us to affirmatively order . . . as a constitutional mandate, that the SPDO must provide
that representation.”185Instead, formulating a policy for how the new right is to be vindicated “involves
public policy and funding issues that, in the first instance, are better left to the legislature.” 186
The question of how best to vindicate this new right to counsel, and to resolve the attendant policy and
funding issues, thus returns us to the economic and social problems that began this paper. As it happened,
a group of cases decided by the Minnesota Supreme Court in the wake of Morris suggests some
possibilities. The following section discusses those cases and weighs the financial and legal merits of
some of the available options.

4.

Application: Equal Protection in Practice

The Morris court’s decision not to rule on the policy and funding issues involved in its expansion of the
right to counsel leaves those questions unresolved. A set of more recent Minnesota cases, however,
suggests one way of providing the additional representation needed for defendants like Morris: a countybased system for funding private counsel. Such a system, however, would be inconsistent with the broad
notion of equal protection that courts have favored. The proposed system also raises the question of how
far equal protection arguments could be used to assist the poor in general. Current law is not encouraging.

A.

Problems of Indigent Defense Funding

As Judge Friendly of the Second Circuit has written, “[t]he most serious single evil with today’s
proliferation of collateral attack is its drain upon the resources of the community—judges, prosecutors,
and attorneys appointed to aid the accused.”187 And this drain hurts the same indigent defendants the
182

Id. at 894-895

183

Id. at 895.

184

Id.

185

Morris v. State, 765 N.W.2d 78, 85 (Minn. 2009).

186

Id.

187

Henry J. Friendly, Is Innocence Irrelevant? Collateral Attack on Criminal Judgments, 38 U. Chi. L. Rev. 142, 148
(1970).
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expanded rights were intended to help, because a lack of resources is “the most fundamental reason” for
the poor quality of indigent defense.188 Paradoxically, then, a measure aimed at eliminating unfairness,
like the Morris right, could, by further burdening the justice system, actually increase inequality. If
resources are held constant, then providing counsel for more defendants could lower the quality of
representation provided to indigent people as a group, thus increasing the effectiveness-gap between the
representation available to indigents and that available to defendants who pay for private counsel. To
stop the downward spiral, it is important not to increase demands while holding resources constant.
Minnesota courts, like many others, have occasionally been explicit in their refusal to compromise basic
rights for the sake of economy or expediency.189But this idealism has been difficult to implement. The
problems in Minnesota, though severe, are not exceptional or surprising. 190 The public defender system
has been subject to years of budget cuts. Just since Morris, funding to the State Board of Public Defense
has been reduced by almost $2,000,000.191And budget cuts naturally result in reduced numbers of public
defenders: soon after 2000, thirty-six positions were eliminated, 192 and from 2008 to 2010 another
seventy-three positions were lost,193leaving a state-wide total of 350. The reduced numbers of public
defenders consequently face an increased and often unmanageable workload 194: in 2009, the estimated
average load was 787 case units, nearly double the ABA recommendation of 400 case units. 195 And
predictably, an excessive workload sometimes results in a compromised quality of representation. 196
Minnesota has made a number of attempts at dealing with these issues. In 1992, the Chief Public Defender
for the Fourth District (Minneapolis) initiated a suit against the state alleging that the lack of adequate
188

Stephen B. Bright, Neither Equal Nor Just: The Rationing and Denial of Legal Services to the Poor When Life and
Liberty Are at Stake, 1997 N.Y.U. Ann. Surv. Am. L. 783, 816 (1997).

See, e.g., Morris, 765 N.W.2d at 85 n.4 (quoting State v. Borst, 154 N.W.2d 888, 894–95 (Minn. 1967)) (“[T]he
possible loss of liberty by an innocent person charged with a misdemeanor, who does not know how to defend himself, is
too sacred a right to be sacrificed on the altar of expedience.”)
189

190

See generally Scott Russell, Public Defenders: A Weakened but Indispensable Link, Bench & B. Minnesota, Feb. 2009;
A.B.A. Standing Comm. on Legal Aid & Indigent Defendant’s, Gideon’s Broken Promise: America’s Continuing Quest
for Equal Justice, 16–20 (2004) (for the national picture).

191

See State v. Randolph, 800 N.W.2d 150, 158 (Minn. 2011) (citing Act of April 1, 2010, ch. 215, art. 11, §§ 2-3, 2010
Minn. Laws. 219, 277-78).
Peter Erlinder, Muting Gideon’s Trumpet: “Pricing the “Right to Counsel” in Minnesota Courts, Bench & B.
Minnesota, Dec. 2003, at 20.

192

Jeff Severns Guntzel, Minnesota’s Public Defender Shortage: ‘We Are Fast Becoming the Courts of McJustice’,
MinnPost, (Oct. 13, 2010, 8:47 AM),
http://www.minnpost.com/severnsguntzel/2010/10/13/22286/minnesotas_public_defender_shortage_we_are_fast_becomi
ng_the_courts_of_mcjustice.

193

194

See Dziubak v. Mott, 503 N.W.2d 771, 775 (Minn. 1993) (determining that, even before those reductions, the
“[w]orkload is too high in every [public defender] district given the current level of staff”).

195

Russell, supra note 192, at 21. A case unit is roughly equivalent to a typical misdemeanor. Id.

196

See Kennedy v. Carlson, 544 N.W.2d 1, 3 (Minn. 1996) (stating that district public defenders are prevented by a
“dramatic [increase]” in “the type and severity” of their cases from providing an “ideal” quality of justice). Kennedy, the
Chief Public Defender for the Fourth District, stressed that his office was “significantly underfunded, understaffed, and
therefore unable to adequately and completely fulfill the scope of their representation to their clients as defined by law.”
Russell, supra note 192, at 4. Nationally, “[p]ublic defenders’ offices in at least seven states are refusing to take on new
cases or have sued to limit them, citing overwhelming workloads that they say undermine the constitutional right to
counsel for the poor.” Russell, supra note 192, at 21 (citation omitted).
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funding for public defense resulted in the unconstitutional failure by the state to provide effective
assistance of counsel for indigent defendants. Although there was no dispute over the material facts, the
supreme court dismissed the suit for failure to show injury in fact. 197 In 2003, the state attempted to raise
revenue for public defense by removing the waiver provision of the co-pay statute that requires
defendants benefitting from appointed counsel to contribute to their defense. However, the state supreme
court found that without a waiver provision, the co-pay policy was unconstitutional,198 and the provision
was restored.199
Although Morris did not suggest a way forward, a group of subsequent cases has clarified the funding
situation in a way that indicates the form that a sustainable and equitable solution to the problem of
funding indigent defense should, and should not, take. The ultimate conclusion is that the Legislature
must act to ensure adequate funding of a state-wide system of public defense.

B.

How Not to Vindicate the Morris Right to Appellate Counsel

Child protection (CHIPS) proceedings present an indigent-defense situation that is structurally similar
(but not identical) to that presented by Morris. Parents and minor children older than ten involved in such
proceedings have a statutory right to counsel.200 Several individuals in a single CHIPS case might have a
right to appointed counsel.201The resulting burden on the public defense system can be heavy. Moreover,
the Children’s Justice Initiative adds to the burden by fast-tracking the process and requiring public
defenders to stay with their represented families (“vertical integration”) 202 The number of CHIPS cases
has increased significantly in recent decades, as has the number of public defenders per each CHIPS case:
in 1995, public defenders handled over 4,000 of these cases, and the average number of defenders per
CHIPS court filing was 0.7; by 2002, public defenders handled 10,278 cases, with an average of 1.7
defenders per filing.203
In an attempt to alleviate these pressures, the Minnesota Board of Public Defense and the Public Defender
petitioned the state in 2003 for relief. The petition specifically requested, inter alia, a limitation on the
appointment of public defenders in CHIPS cases to one defender per case, a prohibition on appointing
any individual defender to represent more than one party in a CHIPS case, and pre-screening prior to
filing.204 Although the Minnesota Supreme Court recognized the fiscal crisis of the time and the threat it
197

Kennedy, 544 N.W.2d at 3.

198

State v. Tennin, 674 N.W.2d 403, 410 (Minn. 2004).

199

Minn. Stat. § 611.17(c) (2010).

200

See Minn. Stat. §§ 611.14(4), 611.25 subdiv. (1)(a)(3), 260C.163 subdiv. 3 (2010).

201

See id. § 260C.163. subdiv. 3.

202

Petition of the Board of Public Defense and the State Public Defender for an Emergency Order Addressing the Crisis in
Public Defense, No. C8-85-1433 at 15 (Minn. Aug. 29, 2003).

203

See id.

204

See id. at 1–2.
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posed to the ability of public defenders in CHIPS cases to do their jobs, 205 the court rejected the petition
and noted that “[o]nly the legislature can provide genuine relief.” 206
In the face of legislative inaction, in 2008, the State Board of Public Defense stopped representing parents
in juvenile protection proceedings. In response, Rice and Crow Wing Counties stopped paying for courtappointed private counsel in such proceedings, creating a situation, like that in Morris, in which the
means of vindicating a statutory right to counsel was in dispute. The resulting litigation (“the CHIPS
cases”), 207 which presented similar issues and resulted in similar decisions, eventually reached the
Minnesota Supreme Court.
The central issue in these cases was whether indigent parents’ statutory right to appointed counsel entails
representation by a public defender, and alternatively, if private counsel is appointed, at whose expense?
In S.L.J., the statute at issue was the Indian Child Welfare Act, which grants indigent Indian parents “the
right to court-appointed counsel in any removal, placement, or termination proceeding.” 208 In J.B., the
relevant statutes were Minnesota Statute section 260C.163 subdivision 3(b), 209 which states in part that
if an indigent child or parent desires counsel, “the court shall appoint counsel to represent the child who
is ten years of age or older or the parents or guardian in any case in which it feels that such an appointment
is appropriate,” and section 611.26 subdivision 6,210 which states that “[t]he district public defender shall
. . . represent a minor ten years of age or older in the juvenile court when so directed by the juvenile
court.”
The Minnesota Supreme Court ruled that these statutes do not require representation by a public defender.
The classes of individuals who are entitled to representation by a public defender are enumerated by
section 611.14.211 There are four such classes:
(1) a person charged with a felony, gross misdemeanor, or misdemeanor including a person charged
under sections 629.01 to 629.29;
(2) a person appealing from a conviction of a felony or gross misdemeanor, or a person convicted of a
felony or gross misdemeanor, who is pursuing a postconviction proceeding and who has not already had
a direct appeal of the conviction;
(3) a person who is entitled to be represented by counsel under section 609.14, subdivision 2; or
(4) a minor ten years of age or older who is entitled to be represented by counsel under section 260B.163,
subdivision 4, or 260C.163, subdivision 3.
205

In the Matter of the Petition of the Bd. of Pub. Def. & State Pub. Defender for an Emergency Order Addressing the
Crisis in Pub. Def., No. C8-85-1433, (Minn. Dec. 26, 2003).

206

Id. at 7. Ironically, in light of Morris, the court order also suggested the legislature might make routine misdemeanors
punishable as petty misdemeanors, thereby removing the requirement of appointing counsel for indigents. Id. at 8.

207

See generally In re Welfare of J.B., 782 N.W.2d 535 (Minn. 2010); In re Welfare of S.L.J., 782 N.W.2d 549 (Minn.
2010).

208

25 U.S.C. § 1912(b) (2006).

209

Minn. Stat. § 260C.163 subdiv. 3(b) (2008).

210

Id. § 611.26 subdiv. 6.

211

Id. § 611.14.
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Because neither section 611.14 nor any of the other statutes at issue requires the district court to appoint
a public defender to represent the parents in a juvenile proceeding, there is no “express authorization”
for such representation, and the court declined to grant that authorization. 212
The counties had advanced a number of arguments in favor of mandatory public-defender representation
of indigent parents in juvenile proceedings, but the court was not persuaded. The counties relied on
section 611.16,213 which states that anyone who falls within any of the four classes described in section
611.14, “or any other person entitled by law to representation by counsel” may “request the court . . . to
appoint a public defender to represent the person,” and on section 611.18, which states that “[i]f it appears
to the court that a person requesting the appointment of counsel satisfies the requirements of this chapter,
the court shall order the appropriate public defender to represent the person . . . .” The court found that
although indigent parents are entitled by section 611.16 to request counsel, they are not among those
listed in the four classes of section 611.14, and so the court is not required to appoint a public defender
to represent them.214
The counties also argued that section 260C.007, subdivision 22 215 limits their financial liability for
appointing counsel.216 That statute provides that “[t]he expenses of legal custody are paid in accordance
with the provisions of section 260C.331,” and defines “legal custody” as “the right to the care, custody,
and control of a child who has been taken from a parent by the court” in a CHIPS or termination-ofparental-rights proceeding. The counties argued that this statute limits their liability under section
260C.331 to expenses related to custody of the child. The court rejected this construction and held that
the language of section 260C.331—“The following expenses are a charge upon the county: . . . (4)
reasonable compensation for any attorney appointed by the court. . .”—is unambiguous, and that it
requires the counties to pay for private counsel for indigent parents in juvenile proceedings.217
Crow Wing County also employed a cost-shifting argument, claiming that reductions in the aid it received
from the state had lifted its obligation to pay for appointed private counsel. Until the late 1980s, the
funding of public defense in Minnesota was primarily the responsibility of the counties. In 1981 the
legislature created the Board of Public Defense to distribute state funds to the counties for public defense
services. At the end of that decade, the legislature began transferring financial responsibility for public
defense from the counties to the state. Aid to the counties was correspondingly reduced. 218 The county
argued that because its funding was reduced by more than the amount it was spending for representation
in juvenile matters, the transfer included the cost of representing both parents and children in juvenile
cases.219 However, the court found that the cost of public defense in juvenile cases was shifted only “to
212

See S.L.J., 782 N.W.2d at 541.

213

Minn. Stat. § 611.16.

214

See S.L.J., 782 N.W.2d 549.

215

Minn. Stat. § 260C.007, subdiv. 22.

216

See S.L.J., 782 N.W.2d at 549.

217

See J.B. 782 N.W.2d at 545; S.L.J., 782 N.W.2d at 557.

218

J.B. 782 N.W.2d at 545–46 (quoting Kennedy v. Carlson, 544 N.W.2d 1, 3–4 (Minn. 1996)).

219

See id. at 546.
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the extent those costs are assumed by the state,” 220 and that the state assumed the cost of representing
only minors in juvenile cases, and not their parents. 221
Taking a step back from the statutory details, we see the issues developing as follows. In the absence of
some expression of legislative intent on how to vindicate the Morris right to appellate counsel, Morris
left the appointment of counsel in such cases to the discretion of the courts. The CHIPS cases took the
next step and found that in some situations, indicated by statute, if (as in Morris) there is no requirement
of public defender representation for a defendant, the court may appoint private counsel, at the expense
of the appropriate county. But what if there is no provision for providing either public defender
representation or county-funded private counsel for an appellant exercising the right created by Morris?
That question recently reached the Minnesota Supreme Court, in the case of State v. Randolph.222The
court there ruled that if the State does not provide funding for the misdemeanant’s appellate
representation, his “right to counsel will have been violated, and his conviction must be vacated.” 223
Following a March 2009 incident, Walter Randolph was charged with misdemeanor domestic assault and
three other misdemeanors.224 He was convicted of the domestic assault charge and, on the same day, he
applied for public defender representation on appeal. 225 Through a confused process,226 a district court
judge appointed private counsel for Randolph’s appeal and ordered Rice County to pay “reasonable
attorney’s fees.”227 Following a hearing involving the county and the State Board of Public Defense (“the
Board”) to determine responsibility for the costs of representation, the district court vacated the order for
private counsel and ordered the State Public Defender’s office or the District Public Defender’s office
either to provide an attorney to represent Randolph or to pay an appointed counsel’s reasonable fees. 228
The Board then appealed.229
The supreme court’s first question was whether the district court erred in appointing a public defender to
represent Randolph on appeal. The court noted that the Morris right of a first review by post conviction
proceeding includes a right to a first review by direct appeal, which Randolph was seeking. 230 Citing J.B.,
the court also noted the holding from Morris that where there is a constitutional right to counsel and no
statutory right to a public defender, the district court may exercise its authority to appoint private
counsel.231
220

Id. (quoting Minn. Stat. § 477A.012 subdiv. 7(b) (1994)) (repealed 1996).

See id. (citing Minn. Stat. § 611.26 subdiv. 6 (1992)) (stating that public defenders must represent “a minor in the
juvenile court when so directed by the juvenile court”).
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222

State v. Randolph, 800 N.W.2d 150 (Minn. 2011).

223

Id. at 161.

224

Id. at 153.

225

Id.

Id. (The judge’s order cited inapplicable juvenile protection statutes, Minn. Stat. § 260C.163 subdiv. 3, and 260C.331
subdiv. 3(4) (2010).).
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227

Id.

228

Id.

229

Id. at 154.

230

Id. (citing Morris v. State, 765 N.W.2d 78, 80–83 (Minn. 2009)).

231

Id. (citing In re Welfare of J.B., 782 N.W.2d 535, 540 (Minn. 2010)). See also Morris, 765 N.W.2d at 85.
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Minnesota Statute section 611.18 says in part that “[i]f it appears to a court that a person requesting the
appointment of counsel satisfies the requirements of this chapter, the court shall order the appropriate
public defender to represent the person at all further stages of the proceeding through appeal, if any.”
The county argued—and the district court had agreed—that section 611.18 requires the district court to
appoint a public defender to represent an eligible misdemeanant through all stages of his proceeding,
including appeal.232 The court rejected this argument, however, finding that when section 611.18 is read
in context with the rest of section 611, as it must be, it implies that misdemeanor appellants like Randolph
are not entitled to public defender representation. 233
Section 611.14 delineates those persons who have a right to public defender representation. That class
includes:
(1) a person charged with a felony, gross misdemeanor, or misdemeanor . . .;
(2) a person appealing from a conviction of a felony or gross misdemeanor, or a person convicted of a
felony or gross misdemeanor, who is pursuing a postconviction proceeding and who has not already had
a direct appeal of the conviction.234
The court noted its earlier reliance on this section in the CHIPS cases, in determining which classes of
people are entitled to representation by the public defender 235 and focused on (2), which applies to
appellants. Because that clause refers only to felony and gross misdemeanor appellants, the court inferred,
based on the principle that “expressio unius est exclusio alterius”236 (“the expression of one thing is the
exclusion of another”), that misdemeanor appellants do not have a right to public defender
representation.237
As for section 611.18—“if . . . a person requesting the appointment of counsel satisfies the requirements
of this chapter, the court shall order the appropriate public defender to represent the person”—the court
stated that because misdemeanor defendants do not satisfy the requirements of section 611, there is no
“appropriate” public defender to represent him.238 Moreover, section 611.18 also states that:
For a person appealing from a conviction, or a person pursuing a postconviction proceeding and who has
not already had a direct appeal of the conviction, . . . the state public defender shall be appointed. For a
person covered by 611.14, clause (1), a district public defender shall be appointed to represent that
person.
That is, an indigent defendant is to have a district public defender at trial but a state public defender on
appeal. That refutes the argument that the same district public defender is to represent a defendant through
232

See Randolph, 800 N.W.2d at 155.

233

See id.

234

Id. at 155 (quoting Minn. Stat. § 611.14 (2010)) (emphasis added).

235

Randolph, 800 N.W.2d at 155 (citing J.B. 782 N.W.2d at 541, In re Welfare of S.L.J., 782 N.W.2d 549, 554–55 (Minn.
2010)).
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Randolph, 800 N.W.2d at 156.
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Id.
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Id.
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all stages of the proceeding.239Thus, again, there is no “appropriate” public defender for misdemeanor
appellants.
From these arguments, the court concluded that there is no provision, in section 611 or elsewhere, for
public defender representation for misdemeanor appellants. 240 The court consequently reversed the order
requiring public defender representation for Randolph and reinstated the order appointing private counsel
for his appeal.241
The reinstatement of private counsel raised the crucial, difficult issue: how is private counsel for
misdemeanant appellants to be funded? The county and the Board each argued that the other is
responsible for the costs, but both arguments left the court unpersuaded. J.B. had held that the Legislature
intended for the Board to pay for representation only when the Legislature “specifically provided for
state public defender representation.”242But Randolph (unlike J.B.) involved no statutory right to public
defender representation, and so the court found no basis to conclude that the Board is obligated to pay
for counsel.243
But neither is the county obligated to pay. The Board’s argument that the county is obligated to pay relied
on section 611.27 subdivision 5, 244 stating that “all other public defense related costs remain the
responsibility of the counties.” However, subdivision 5 concerns services provided by the district public
defender. More fully:
The board of public defense may only fund those items and services in district public defender budgets
which were included in the original budgets of district public defender offices as of January 1, 1990. All
other public defense related costs remain the responsibility of the counties unless the state specifically
appropriates for these. The cost of additional state funding of these items and services must be offset by
reduction in local aids in the same manner as the original state takeover. 245
The district public defender does not represent indigent defendants on appeal; such defendants have no
statutory right to a district public defender.246 Therefore subdivision 5 is irrelevant to the issue of funding
for private appellate counsel.247
If neither the Board nor the county is responsible for funding misdemeanants’ private appellate counsel,
and if the Legislature has not heeded Morris’s call for a solution, 248 how is the Morris right to be
239

See id.

240

See id.

241

See id. at 157.

242

Id. (quoting In re Welfare of J.B., 782 N.W.2d 535, 546 (Minn. 2010)).
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See Randolph, 800 N.W.2d at 157.
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Minn. Stat. § 611.27 subdiv. 5 (2008).

245

Id. at 158 (quoting Minn. Stat. § 611.27, subdiv. 5 (2010)).
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Id. at 158.
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See id.

Morris, 765 N.W.2d at 85 (stating “the legislature has not articulated a policy judgment regarding how the right to
misdemeanor appellate counsel should be vindicated. . . . The development of a state policy on how the right to
misdemeanor appellate counsel in the post conviction setting is vindicated involves public policy and funding issues that,
in the first instance, are better left to the legislature.”).
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vindicated? In State v. Dahlgren, the court held that “[w]hile the courts may have inherent power to
appoint counsel to represent an indigent person on appeal, we have no power to appropriate money to
compensate such counsel. Only the legislature can do that.” 249 However, a later case held that the court
does have inherent authority to order the expenditure of public funds when “necessary to the performance
of the judicial function as contemplated in our state constitution,” 250 and that such power “comprehends
all authority necessary to preserve and improve the fundamental judicial function of deciding cases.” 251
The Randolph court, however, chose not to resolve the tension between these two cases, 252 opting for a
different solution: “The State . . . should arrange for adequate compensation necessary to fulfill
Randolph’s constitutional right to counsel. If the State determines not to provide compensation,
Randolph’s right to counsel will have been violated, and his conviction must be vacated.”253
This result is limited to the case at hand and is not intended to be precedential. 254Rather, the opinion is
plainly intended as a warning to the Legislature: “In the absence of legislative action to adequately
implement the right to appellate counsel in misdemeanor appeals, it is our responsibility to act” 255because
“safeguarding the rights of criminal defendants is a historical and constitutional function of the judicial
branch.”256“[I]f the State has not adopted a policy to provide for the fulfillment of the right to counsel
recognized in Morris, and if competent [pro bono] private counsel are not available to satisfy the right,
the judiciary will have to fashion a more permanent remedy. 257
The opinion suggests a future in which the court routinely dismisses appealed misdemeanor charges or,
alternatively, makes major appropriations decisions on its own, if the Legislature does not resolve the
funding problem.258To avoid those outcomes in Rudolph, the State was given ninety days to pay the
reasonable fees incurred by Randolph’s appointed counsel, and if the State did not comply, all charges
against the appellant would be vacated and the charges dismissed. 259
It is to be hoped that the Legislature complies with Randolph’s order and takes advantage of this
opportunity to re-evaluate the state of indigent defense funding. Dismissing charges is obviously
249

State v. Dahlgren, 107 N.W.2d 299, 303 (1961).

250

Clerk of Court's Comp. for Lyon Cnty. v. Lyon Cnty. Com'rs, 241 N.W.2d 781, 782 (1976).

251

Id. at 786.

See Randolph, 800 N.W.2d at 161 (holding “[w]e need not decide today whether the lack of funding for appointed
counsel in this case impinges on the ability of the judicial branch to perform the judicial function of deciding cases to the
extent necessary to authorize an exercise of our inherent authority to unequivocally order expenditure of State funds . . . ”).
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Id. (citing Lavallee v. Justices in Hampden Super. Ct., 812 N.E.2d 895, 911–12 (Mass. 2004)) (“addressing inadequate
funding for and availability of constitutionally required defense counsel by requiring dismissal of criminal charges if
timely counsel was not provided”) (emphasis added).
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Id. (“We reach this result because of the circumstances presented here. . . . We also limit the scope of our conditional
order to this case.”).
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Id. at 159.

Id. (quoting State v. Chauvin, 723 N.W.2d 20, 26 (Minn. 2006)) (“The court shall have power to issue . . . all other
writs and processes, whether especially provided for by statute or not, that are necessary to the execution of the laws and
the furtherance of justice.”).
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undesirable, but the county-based system that exists for funding some rights to counsel is also inadequate
and deserving of reconsideration. The obligations of the counties are determined without regard for their
resources,260which can be expected to result in hardship for the counties and poor representation for
defendants, and counties naturally resist having to pay those costs. As the extent of litigation between
states and counties over this issue suggests,261 this is not an ideal or even sustainable state of affairs.
County-funded systems of public defense have proven to give a lower quality of service than state-funded
systems. Mississippi is an example. That state makes its counties responsible for funding their own public
defender programs, and the results are evidently severely deficient. One study found that “[t]he lack of
adequate resources for indigent defense services results in poor quality services and representation . . .
there is no state-wide oversight of indigent defense, which leads to a hodgepodge, county-by-county
approach to providing services . . . and every aspect of defense representation is
compromised.”262Another study of the state concluded that “indigent defense remained a vexing problem
for the counties.”263More generally, a commentator has recently noted “the epidemic tendency of states
with county-based public defender systems to inadequately fund indigent services to the severe
detriment” of their indigent citizens.264
There are a number of reasons why a centralized, state-funded system of public defense could be expected
to provide a higher quality of service. Most obviously, as the ABA has noted in endorsing state-wide
funding systems, states simply have far greater resources than counties, and can allocate those resources
in more efficient ways.265The State can distribute funds according to the respective needs of the counties
or, if there is a short-fall of funding, is best placed to prioritize the demands made on the public-defender
system. A centralized state system also arguably allows for better oversight of allocation and spending,
and avoids the seemingly endless confusion and litigation between different levels of government.
But a more fundamental argument against county funding of indigent defense is that it violates equal
protection. In Morris the Minnesota Supreme Court affirmed its agreement with Douglas that
“unconstitutional line[s] . . . between rich and poor” will not stand. 266 Yet counties’ resources vary
significantly, and therefore the quality of service an indigent person receives may well depend on where
he or she lives. Geography increasingly separates the rich from the poor, 267and if geographical divisions
In re Welfare of J.B., 782 N.W.2d 535, 539 (Minn. 2010) (“[W]e do not decide this case based on an assessment of
relative financial needs and resources of the Board and County, but upon the provisions of applicable statutes.”).
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See, e.g., Reist v. Bay Cnty. Cir. J., 241 N.W.2d 55, 66 (Mich. 1976); Quitman Cnty. v. State, 910 So.2d 1032 (Miss.
2005).
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Quitman Cnty., 910 So. 2d at 1051 (citing The Spangenberg Group, Report for the ABA Information Program (2000),
quoted in David A. Simon, Equal Before the Law: Toward A Restoration of Gideon's Promise, 43 Harv. C.R.-C.L. L. Rev.
581, 591 (2008)).
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Simon, supra note 258 (quoting Mississippi Public Defenders Task Force, Report to the Mississippi Legislature 5
(2000).
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Id. at 592.
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See id. (citing ABA Standards for the Administration of Criminal Justice, Providing Defense Services § 5–1.6 (1992)).
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Douglas v. California, 372 U.S. 353, 357 (1963); Morris v. State, No. A06–2101, 2008 WL 126645, at *81 (Minn. Ct.
App. Jan. 15, 2008). See also Harper v. Va. Bd. of Elections, 383 U.S. 663, 668 (1966) (“Lines drawn on the basis of
wealth or property . . . are traditionally disfavored.”).

267

Sabrina Tavernise, Middle-Class Areas Shrink as Income Gap Grows, New Report Finds, N.Y. Times, Nov. 16, 2011,
at A16.
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are used as a basis for allocating legally mandated resources, those divisions may serve as a proxy for
such unconstitutional lines.
Consider two Minnesota counties, Hennepin (Minneapolis) and Crow Wing, one of the parties in the
CHIPS cases. The two counties have similar proportions of indigent citizens to serve: the poverty rate in
Hennepin is 11.0%, and in Crow Wing 11.4%. 268 Yet the two counties have greatly different levels of
resources, as indicated by their respective average incomes and property values (which typically
determine the level of funding for public defense). In Hennepin the median income is $62,000 and the
average value of owner-occupied housing is $143,000. In Crow Wing the median income is $46,000 and
the average value of owner-occupied housing is $107,000.269 It is implausible to think that Crow Wing
can provide the same level of service for its indigent defendants as Hennepin can for its own. That
suggests a possible equal protection challenge to county-based systems.

C.

Equal Protection Challenges to Inequality

Justice Warren wrote that “[a] citizen . . . is no more nor no less so because he lives in the city or on the
farm. This is the clear and strong command of our Constitution’s Equal Protection Clause.” 270 He wrote
those lines in a voting rights case which established the one person, one vote principle. To understand
how a county-based system for providing indigent defense might be vulnerable to an equal protection
challenge, it is useful to compare the similarly geography-based issues of voting and school districting.
This comparison also allows us to ask not just whether equal protection arguments can be used to
challenge county-based public defender systems, but also whether similar arguments can afford any
protection to the poor as such.
General equal protection jurisprudence has been concerned with state legislation that has the intent or
effect of creating “discrete and objectively identifiable classes,” using a classification that is “wholly
arbitrary or capricious.”271 Such invidious classifications aside, states have discretion to enact laws that
result in some degree of inequality. 272 The U.S. Supreme Court “has never . . . held that wealth
discrimination alone provides an adequate basis for invoking strict scrutiny.” 273 However, indigency may
be a suspect classification, if “indigency” is understood to refer to absolute, not relative, poverty. 274
A first threshold question in a general equal protection analysis, therefore, is whether “the poor” of a
jurisdiction constitute a discrete and identifiable minority. This element of the analysis is apparently not
strictly necessary (contrary to what first-year law students are told). A court confronted with economic
discrimination could ignore this question and simply strike a law down as manifestly unjust. That was
268

U.S. Census Bureau, State and County Quickfacts, Jul. 3, 2011, http://quickfacts.census.gov/qfd/states/27000.html.
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Id.
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Reynolds v. Sims, 377 U.S. 533, 568 (1964).
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San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 60 (1973) (Stewart, J., concurring).
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Id. (quoting McGowan v. Maryland, 366 U.S. 420, 425–26 (1961)).
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Id. at 28.
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Id. at 61 n.66 (citing Griffin v. Cnty. Sch. Bd. of Prince Edward Cnty., 377 U.S. 218, 230–31 (1964)).
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the approach of Bullock v. Carter, which invalidated a filing fee for candidates for state office. 275 The
Court granted that “[t]he disparity in voting power based on wealth cannot be described by reference to
discrete and precisely defined segments of the community as is typical of inequities challenged under the
Equal Protection Clause.”276Nonetheless, the Court concluded that [w]e would ignore reality were we not
to recognize that this system falls with unequal weight on voters, as well as candidates, according to their
economic status. . . . [For this reason,] and because this impact is related to the resources of the voters
supporting a particular candidate, we conclude . . . that the laws must be ‘closely scrutinized’. . . . 277
The orthodox approach is represented by San Antonio Independent School District v. Rodriguez, which
is notable for its detailed analysis of geographical discrimination. This school-funding case was a classaction suit brought by poor and minority residents of Texas school districts that had low property-tax
bases and consequently, the residents alleged, inadequate schools. The U.S. Supreme Court ultimately
rejected the residents’ discrimination claims and the lower court’s determinations that wealth is a suspect
class and that education is a fundamental right. 278
The Supreme Court considered three possible targets of discrimination: the poor as defined by some
absolute standard; the poor as defined by a relative standard; and those who, regardless of their personal
income or wealth, reside in a relatively poor district.279 The Court rejected the first description of the
targeted class as being under- and over-inclusive: it had not been shown that all residents of poorest
districts were themselves poor, nor that no poor residents lived in rich districts. 280 Rejecting the
identification of the poor by a relative standard, the Court raised, but did not answer the questions of how
strong a correlation would have to exist between income and quality of education to support a claim of
discrimination, and of whether the poor thus identified could be sufficiently homogeneous and
identifiable to constitute a suspect class.281 As for the third option, that residents of poor districts as such,
regardless of their personal wealth, were the targets of discrimination, the Court again pointed to the
diversity of a poor district. The residents of a given district do not form a cohesive, identifiable class, the
Court wrote, but rather constitute “a large, diverse, and amorphous class, unified only by the common
factor of residence in districts that happen to have less taxable wealth than other districts.” 282
The argument that districts or counties are too large and diverse to constitute discrete and insular
minorities would have somewhat less bite, however, against a county-based indigent-defense system.
Indigent defendants are already singled out from the general population as being criminal defendants and
as being poor enough to qualify for appointed counsel. However, a challenge to a county-based system
of defense would still have to show that such a system provides defendants in poor counties with a quality
of representation sufficiently far below that provided to defendants in rich counties to constitute
discrimination.
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This brings us to the second criterion of an equal protection violation that the claimed deprivation of a
benefit must be absolute rather than relative. 283As the Rodriguez Court recognized, when citing Griffin
and Douglas, indigent criminal defendants are unable to pay for a desired benefit, and as a result
“[sustain] an absolute deprivation of a meaningful opportunity to enjoy that benefit.” 284Thus although the
criminal defendants in those cases did have legitimate equal protection claims, the families of children
in poor school districts, the Rodriguez Court held, do not, because they were not denied any education
whatsoever.285
This is a difficulty for challenges to county-based systems of indigent defense: even if indigent
defendants in poor counties receive a low quality of representation, whether measured by a relative or an
absolute standard, they still receive some representation. The courts are likely to be unsympathetic to
claims by indigent defendants in poor counties that they get a lower quality of representation than similar
defendants in rich counties. As Justice Frankfurter said in Griffin:
A man of means may be able to afford the retention of an expensive, able counsel not within the reach of
a poor man’s purse [or, he might have said, a poor county’s]. Those are contingencies of life which are
hardly within the power, let alone the duty, of a State to correct or cushion. 286
In short, an equal protection challenge to county-based indigent defense is unlikely to clear the two
hurdles of identifying a discrete class and demonstrating an absolute deprivation of a right.
But the foregoing discussion recalls the indications, noted above, 287 that “the poor” are becoming an
increasingly entrenched group. There is evidence that as inequality increases and social mobility declines,
the poor increasingly exhibit the “traditional indicia” of suspectness 288 : saddled with disadvantages,
subjected to purposeful unequal treatment,289 or relegated to such a position of political powerlessness as
to command extraordinary protection from the political process. 290That suggests that equal protection
arguments on behalf of the poor might be able to pass at least the first hurdle of identifying a discrete
target of discrimination.
Unfortunately, however, the current U.S. Supreme Court seems unsympathetic to attempts at reducing
inequality. Consider the recent case of Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett.291
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Unemployed in Employer Want-Ads and the EEOC is Watching, The Natl. L. Rev., May 29, 2011,
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from the unemployed).
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Here the Roberts Court struck down an election-funding scheme that provided additional public funds
for a participating candidate if a privately funded opponent has funds exceeding the publicly funded
candidate’s initial allotment. 292 The Court’s opinion assumes the perspective of the privately funded
candidate and, paradoxically, rejects the funding program as a limit on free speech, describing it as “a
penalty” on privately funded candidates.293 How does such funding for an under-funded candidate burden
speech? Apparently by reducing privately funded candidates’ advantage. 294More generally, the Court
repeatedly stated, these burdens “cannot be justified by a desire to ‘level the playing field’.”295
If the Court’s opposition to attempts to reduce inequality were to become a general judicial principle, the
consequences for the poor could be serious. It would perhaps be useful to be reminded of Justice Holmes
famous epigram from his dissent in Lochner that “a constitution is not intended to embody a particular
economic theory.”296
5.

Conclusion

In a time of increasing inequality, the criminal justice system can push the poor into a downward spiral.
As inequality grows, resources for indigent defense become more limited and sentences grow more
punitive. Increased punishment further reduces the potential income of indigent people, the resulting
increase in inequality may produce more crime, and so on. Morris’s broad conception of equal protection
and its re-affirmation of the Douglas principle are welcome developments that have the potential to slow
this spiral. However, that potential may go unrealized if the quality of a defendant’s representation is left
to the discretion of a district court judge or to the resources of the county in which the defendant happens
to live. The best solution would be an adequately funded statewide public defender system.
Even granted such a system, however, larger questions remain. Given economic trends, the poor seem
increasingly to exhibit “the traditional indicia” of a suspect class. Meanwhile, our highest Court see ms
uninterested in equal protection arguments or, indeed, any remedy for inequality. Good ideas for
addressing our most serious social problem are in short supply. Morris, at least, is a small victory for
equality—if it is met with an adequate system of indigent defense.
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